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     News Alert 
 
Date:  June 9, 2009 

Re: CHANGE IS COMING:  MAKING THE FEDERAL ESTATE 
TAX EXEMPTION PORTABLE BETWEEN SPOUSES                   

  

 Current legislation pending in Congress and backed by the Obama administration 

provides that the federal estate tax (“FET”) law should be changed to make the FET exemption 

amount “portable” between spouses.  The FET exemption in 2009 is $3,500,000 per person. 

The proposed change would allow married couples to transfer any unused portion of a decedent 

spouse’s exemption amount to the surviving spouse.  At the death of the surviving spouse, the 

entire credit from both spouses would be available.  Spouses would be able to use each others 

FET exemption amount without having to set up the typical A-B trust, or Bypass and Marital 

Trust arrangement, as they do now to maximize their exemption amounts.  For clients with 

taxable estates, a portable exemption amount would greatly simplify estate planning, although 

there will be technical challenges to consider.  This change in the law would be one of the most 

important developments in this field since the federal estate tax was introduced. 

 Consider this example.  The current law permits a married couple to leave a total of 

$7,000,000 to their children without federal estate tax.  To accomplish this result, the couple 

with a $7,000,000 estate needs to create an A-B trust design in their estate plan before the first 

death, and make sure that each spouse has at least $3,500,000 in their separate estates to fund 

the bypass trust and fully utilize the individual FET exemption amount.  At the death of the 

first spouse there would be no FET owing because the decedent’s assets would be distributed 

using the decedent’s FET exemption to the bypass trust for the benefit of the surviving 

spouse.  At the second death, the assets from the bypass trust are distributed to the children 

free of federal estate tax.  The assets of the second-to-die spouse are distributed to the children 

without tax using that spouse’s FET exemption.  With this planning in place, the children 

receive all the assets after mom and dad pass away without paying any federal estate tax.  

 Now change the facts.  What would happen: 
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• if the A-B trust plan was not done, and at the first death the surviving spouse 

received all of the decedent’s assets?  Or  
 
• if one spouse owned virtually all of the assets and the “poor” spouse died first?  
 

In either case, the $3,500,000 FET exemption amount for the first spouse to die would go 

unused.  At the death of the second spouse, that decedent would only be able to shelter 

$3,500,000 from FET using that second spouse’s FET exemption.  The result would be that 

the estate of the second spouse would owe approximately $1,575,000 in federal estate tax.   

 What if the FET exemption were portable?  If the exemption was portable, there 

would be $0 FET owing at the second death without having to create the A-B trust or 

equalizing the amount of assets between spouses.  The second spouse would merely combine 

the first spouse’s FET exemption with their own to shelter the entire estate from federal FET.  

Some states also have an estate tax, and the rules regarding federal portability would have be 

coordinated at the state level as well. 

 Besides estate tax planning, there may be other reasons for couples to use a trust at the 

first death to shelter the decedent’s assets for the benefit of the surviving spouse.  For 

example, when the decedent’s assets are placed in trust for the benefit of the surviving spouse 

then those assets are protected from the claims of the surviving spouse’s creditors. Even for 

small estates this strategy is often used for Medicaid planning purposes. 

 No one knows what the final estate tax reform legislation will look like or how quickly 

it may take effect, although some sort of reform will likely pass this year.  Under current law, 

the FET is set to expire in 2010, but only for one year.  Then in 2011 the FET will return with 

a vengeance with only a $1,000,000 exemption. Most observers expect any new estate tax law 

will keep the current $3,500,000 exemption amount and maintain the maximum 45% tax rate.  

In any event, portability appears to have wide bipartisan support and will likely be included in 

any tax reform package.  Once the details of the legislation are known, clients will benefit 

from reviewing their estate plans with their attorney and financial advisors. 

 

For additional information, please contact: 
Thomas S. Hall, Esq. 
Braun & Associates 
P.O. Box 466, Dripping Springs, TX 78620 
512-894-5426 or  thall@braunassociateslaw.com 


